2 This regulation was the first of its kind, blatantly expressing hostility towards sexual freedom. This is not an original conflict, however; rather, it exists as part of an ongoing ebb and flow between exertions of sexuality and shifting sources of political power, resulting in a tyranny against licentiousness, periods of withdrawal, reorganization, and ultimate resurfacing in compliance with existing legal interpretations. 3 This circular pattern of sexual vigor, damning, and regeneration, as well as the continuous dialogue regarding sexual freedom, embodies society's moral conflict over sexuality. This pattern is easily repeated since both consumers and initiators of deviant sexual activity may be labeled, targeted, and ostracized. Some feminists argue that such stringent assaults on the sex industry result in the increased persecution of sex workers, poor women, and immigrants. 4 Still other feminists counter this by denouncing pornography and sex work as legitimating 
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tion of a zoning ordinance to restrict sex-oriented businesses, 11 a move that sparked an ongoing battle between sex shops and thenMayor Rudolph Giuliani. The ordinance was upheld but later strictly interpreted in favor of sex shops. 12 In response, amendments were adopted in 2001 to close "loopholes" in the original ordinance and to prevent "sham compliance." 13 In a challenge by Ten's Cabaret, a sexually oriented business in New York City, these amendments were initially deemed unconstitutional, 14 but they were upheld on appeal as a legitimate exercise of police power. 15 Part III critiques the secondary effects doctrine by looking at community and moral forces behind its momentum and tracing its origins and development. 16 Part IV discusses the core arguments presented by New York City and the plaintiffs in the appeal of Ten's Cabaret, as well as the report used to support New York City's secondary effects theory. Even though the legislative encroachment upon sexual expression created by the ordinance and subsequent amendments is unsupported by statistical data, the regulations have been upheld because of society's moral disapproval of sex work. When interpreting whether adult entertainment ordinances infringe upon First Amendment rights, the judiciary too often defers to the legislature and secondary effects studies, thereby undermining the integrity of the adjudicative process. In this battle between defining and expressing sexual identity and the resulting subjugation of it, New York City's sex workers bear the blame for society's evils, regardless of whether they actually cause such degradation. As a result of triumphs against licentiousness, New York City has undoubtedly been shaken from her pedestal as the sexiest city in America.
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United States. The backdrop for the hit HBO series Sex and the City. Everyone knows that New York City is sexy. It captivates people because, just like sex, it can be exhilarating, exhausting, and dirty. Part of the allure stems from capturing the range of nuances and expressions of humankind's sexual desires. 17 Describing his intimacy with Times Square's sex industry, Samuel Delany hypothesized that "[c]ontact and its human rewards are fundamental to cosmopolitan culture, to its art and its literature, to its politics and its economics; to its quality of life." 18 Despite New York's historical and consistently flourishing sex industry, its local politicians continue crusading against strip clubs, porn shops, and peep shows. Prior to a 1995 Adult Entertainment Ordinance, New York City administrations had been unable to pass a zoning ordinance distinguishing "between adult entertainment and commercial businesses without adult character."
19 Nevertheless, several city politicians since the 1960s imposed stricter regulations on the sex industry in one way or another. 20 These restrictions attempted to diminish the presence of the ugly and perverse, and therefore "other," to create a unified system of normalcy and moral social order. 21 Notwithstanding attempts to suppress it, sex has been for sale in New York since the city's infancy. In the mid-1800s, prostitution was common and vendors sold erotic postcards and photographs. 22 Women brought customers to brothels, and both sexes alike drank, kissed, cursed, and swore together in "bawdy houses." 23 During the Great Depression, Times Square's theater district expanded the types of entertainment it offered to include "grinder" houses-theaters that continuously showed nudist films and sexually explicit movies. 24 During the post-war Baby Boom era, Americans praised motherhood and domesticity. 25 The Kinsey studies, however, revealed that people were more sexually savvy than imagined. 26 These studies helped define cultural attitudes about sex and, in turn, created
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the backdrop for the Supreme Court to define "obscenity." 27 During the watershed years of 1957 through 1967, the liberal Warren Court decided several obscenity cases, generally holding that sex is appropriate for public consumption. 28 The liberal climate of the 1960s embraced the proliferation of pornographic books, magazines, and films. 29 New York City's 1961 Zoning Regulation reflected these tolerant times as it did not distinguish between the use of land for adult entertainment, other commercial businesses, or residences.
30 Times Square's retail sex industry took advantage of the liberal atmosphere, adding to its repertoire the "peep show," which soon made the area notorious as the nation's retail sex capital. 31 The sex industry of Times Square boomed during the 1970s, offering more than 100 sex shops and topless bars. Prostitutes worked at dozens of massage parlors dotted throughout midtown; and Show World, a glitzy multi-story sex emporium, became a landmark of the sex industry.
32 Such a bustling showcase challenged conventional morality and gave every overzealous city politician the opportunity to add an attractive cause to his or her platform.
In much the same way domesticity and conformity were glorified in the 1950s, New York City's local politicians in the 1960s began attacking sexual freedom in the name of safety. 33 In each era, dominant forces within society engineered a social agenda that defined atypical sexuality as dangerous and unwanted. During this effort, Mayor John V. Lindsay set up a task force in 1969 to begin dismantling sex-oriented peep shows and magazine stores.
34 By 1977, the City Planning Commission (CPC) concluded that adult 27 See id at 285-87. The Kinsey studies, published in 1948 and 1953, shocked most Americans' sense of morality. They described the sexual habits of male and female Americans, including masturbation, pre-marital sex, and homosexuality. The male study revealed that most masturbation is universal, almost 90% had experienced premarital intercourse, and over one third had had a homosexual experience. Although the numbers were slightly less for women, they demonstrated that women were not the pillars of sexual propriety society deemed them to be. 28 36 This proposal, however, was rejected. 37 Residents appealed, and, in response, the Nuisance Abatement Law was adopted, making it easier to close illegal sex shops.
38 Officials soon targeted numerous neighborhoods and began closing adult video stores and bars throughout New York City and its boroughs.
39
Mayor Ed Koch continued to enforce the Nuisance Abatement Law, which, combined with market forces, propelled the sex industry into rapid decline in the 1980s. 40 The recession of the early 1990s brought a renewed momentum to the sex industry as businesses reinvented themselves and pornographic video stores survived under the nuisance statute. 41 Also, due to depressed housing prices, landlords in other parts of the city more readily accepted sex shops as tenants. 42 As a result, sex shops proliferated in residential neighborhoods, such as Chelsea, the Upper West Side, Greenwich Village, Forest Hills, and Sunset Park. 43 Between 1984 and 1993, adult entertainment establishments increased by 35%, of which more than 75% were located in residential areas. 44 Consequently, many residents and community groups expressed concern that adult entertainment businesses were having a negative impact on their neighborhoods.
45
B. Morality and Public Pressure Force Sexual Minorities to Bear the Blame for Negative Societal Conditions
Even before the efforts of Mayors Lindsay, Beame, and Giuliani, New York City has long been a place where promiscuous sex- 
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ual activity has been demonized. During the mid-nineteenth century, when New York City's bawdy houses and brothels were prospering, the New York Tribune characterized them as "the system of Society which produce the dreadful social evils." 46 Public response to sexual immorality ignited in New York City when a mob of several hundred attacked places where prostitution proliferated, such as brothels and gentlemen's residences. 47 The historical and ever-present demonization of sex workers illustrates that, while they themselves are expressions of sexual liberation, their actions are equated with loss of morality and social marginalization. 48 Legislation aimed at censoring sexual activity is especially sensitive because of the fear that such laws could be broadly construed to repress "gays and lesbians, artists, and others." 49 In much the same way that New York City's sex industry is blamed for high crime rates and lower property values, homosexual bathhouse activities were blamed for the rapid spread of AIDS in the 1980s. One of the most significant quellings of public sexual activity in New York City was the anti-bathhouse activism of the 1980s and 1990s. During the early 1990s, several activist groups banded together to regulate public sex in an effort to reduce AIDS transmission. 50 These groups relied on conservative media representations that attributed the rise of HIV transmission to bathhouse activity. 51 Under an appearance of concern for AIDS safety, politicians successfully made homosexual acts themselves illegal.
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Social studies, however, conflicted with media portrayals of HIV transmission, revealing that regulation of gay bathhouses had little impact on the prevalence of gay men's risky behavior. 53 Antibathhouse groups conflated public sex with unsafe sex, thereby contributing to cultural fears and stereotypes that all homosexual activity is dangerous. Municipalities contributed to the condemnation of gay sexual activity by isolating homosexual activity as the single cause of AIDS and using police power to combat the systemic problem. 54 In an effort to combat the AIDS epidemic, New York City first agreed to keep bathhouses open for purposes of sex education by licensing them through the Health Department. 55 Mayor Ed Koch initially supported using bathhouses as advantageous forums for educating the gay community about unsafe sex practices that contribute to the spread of HIV. The well-known St. Mark's Baths in New York City espoused safe-sex behavior by providing free condoms and asking patrons to pledge to safe-sex guidelines. Koch later reconsidered his position, however, when some in the gay community voiced opposition to the bathhouses. 56 Regulatory bodies in New York City, as well as in other municipalities throughout the country, relied on the threat of AIDS as a justification for regulating homosexual spaces. 57 For example, in the mid-1980s, the New York State Public Health Council created regulations that targeted private establishments where "high-risk sexual activity" occurred.
58
The regulations empowered local 53 Nonetheless, in an effort to enforce the regulation, the city filed an action against St. Mark's Baths, which then challenged the constitutionality of the law. 63 St. Mark's argued that the Public Health Council adopted the regulation without an adequate scientific basis and urged that enforcing the use of condoms would be a more appropriate regulatory response than a total ban on bathhouses. 64 St. Mark's also asserted that its safe-sex policies and education assisted in combating AIDS, thereby serving as a communication link between public health officials and the gay community. 65 Although the court assumed that HIV is spread through high-risk sexual behavior, the city did not establish that such behavior occurred at a higher rate in bathhouses than it would otherwise occur. Instead, the city linked the spread of AIDS among gay and bisexual males to promiscuous sex, including anal sex and other kinds of sexual contact. Nonetheless, the regulations were upheld as the court readily accepted the city's efforts to protect public safety by reducing the spread of HIV transmission. Calling the AIDS epidemic a health crisis in New York City, the court cited the number of new AIDS cases per year and the death rate among those infected. 66 In its opinion, the court focused on affidavits submitted by city officials who conducted on-site inspections of St. Mark's and reported high rates of risky sexual activity. 68 Based on these inspections, the court determined that high-risk sexual activity was taking place at St. Mark's on a "continuous and regular basis" and that a less intrusive regulatory measure was not available. 69 The court held that state police power prevails over a "tangential impact" on the First Amendment right to freely associate when the regulated activity is primarily for entertainment or gratification. New St. Mark's Baths is just one of many judicial opinions infused with homophobic comments, shedding light on the true anti-gay animus that underlies the regulation of bathhouse activity.
70
Similar to high crime rates and deteriorated property values, AIDS has been promulgated as an adverse secondary effect, thereby reducing First Amendment protections and allowing hetero-normative legislation to pass constitutional muster.
71 By creating a social construct that homosexuals' public sexual activity is the cause of AIDS, the public was able to distinguish itself as part of some other group who is at less risk of contracting the disease.
72
This damning of traditional notions of democracy and liberty has generated fervent opposition and ensuing legal battles, reinforcing the ongoing unrest with sexual identity and expression.
C. Giuliani and New Promises
In 1993, the citizens of New York City elected Republican Rudolph Giuliani for Mayor based on his promise to improve the city's quality of life. 73 His administration made its quality-of-life 67 Id. at 983. 68 Id. at 982. "Following numerous on-site visits by [c]ity inspectors, over 14 separate days, these investigators have submitted affidavits describing 49 acts of high risk sexual activity (consisting of 41 acts of fellatio involving 70 persons and 8 acts of anal intercourse involving 16 persons)." Id. 69 Id. 70 Rollins, supra note 57, at 69 (citing Berg v. Health & Hosp. Corp., 865 F.2d 797, 803 (7th Cir. 1989)). The city's bathhouse regulation is clearly consistent with the government's responsibility "to protect, promote or improve public health" and to "control disease." Id. The court's opinion is laden with anti-gay language such as "no known cure," "its incurable, fatal nature," and "casual sexual activity, including anal intercourse." Id. 71 
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views well-known, intimating that sex businesses could anticipate strict regulation. 74 By 1997, crime rates in the city had markedly declined for the fifth straight year. 75 This change, however, was driven by forces other than Giuliani's policies, including shifting demographics and an improving economy. 76 During this time, other large cities such as Los Angeles also saw a decline in violent crime, even though they did not embrace New York City's toughon-crime approach. 77 Nevertheless, residents and visitors purportedly felt safer walking streets that had a stronger police presence and higher arrest rates. 78 People's comfort level, however, may be largely attributable to the socially constructed fears of walking the streets of a big city, especially one known for its lasciviousness.
79
While the Giuliani Administration was frequently applauded for its policies, other New Yorkers criticized Giuliani's aggressive attack on civil liberties, particularly because these efforts disproportionately affected minorities. 80 During his tenure, the New York Civil Liberties Union brought thirty-four suits challenging the abridgment of citizens' First Amendment rights. 81 Additionally, some saw the Mayor's transformation of Times Square as detrimen- 74 Id. 75 Editorial, Crime Is Down All Over, N.Y. TIMES, Oct. 14, 1997, at A26. 76 Id. 77 Id. 78 Id. 79 See generally DELANY, supra note 17, at 156. To the Editor: An assessment of the Giuliani mayoralty should encompass the whole record ("Mayor Giuliani Bows Out," editorial, Dec. 30). During his tenure, the New York Civil Liberties Union went to court in 34 separate cases to challenge what we considered First Amendment violations. In nearly every case, the court rejected the city's policies, including the retaliatory firing of a police officer for testifying before the City Council about racial profiling and the attempt to censor the "Sensations" exhibit at the Brooklyn Museum. And lest we think these transgressions are a pre-Sept. 11 phenomenon, only last week a federal court ordered an end to police harassment of homeless people sleeping on the steps of the Fifth Avenue Presbyterian Church, finding it a violation of religious freedom. We hope that our new mayor and City Council will put an end to the egregious First Amendment violations that have been so pervasive during the last eight years. Id.
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[Vol. 9:121 tal to the average citizen, instead giving big business and wealthy investors an opportunity to gentrify the area. 82 Gentrification significantly altered the diverse makeup of the community by forcing out many local residents and small businesses. 83 Without commercial and residential variety, communities lose their vitality and lively street life-the very essence that attracts people to urban areas and satiates their desire for the unexpected. 84 Under the guise of safety and morality, New York City's local politicians have elicited open hostility towards the City's sex industry in an effort to bolster their own political campaigns. In 1997, Giuliani held a ceremonious unveiling of Disney World's thirtyfour million dollar renovation of the New Amsterdam Theatre in Times Square. 85 During this public relations display, Michael Eisner, CEO of Disney World, said that he first had reservations about bringing Disney's family-oriented commercialism to Times Square because of the prevalence of sex shops. 86 Giuliani had convinced him otherwise, however, when he looked Eisner in the eyes and promised, "Michael, they'll be gone." 87 Giuliani's animus mirrored that of former Mayor Abraham Beame, who stated, in response to questions concerning possible campaign politics behind his public condemnation of pornography: "If you think as Mayor, I'm just going to sit in my office because this is an election year, you have another think [sic] coming. We want to focus attention on the need to wipe out this menace."
88 Such representations have reinforced the notion that the sex business, rather than any other social force, is responsible for crime and decay in the city.
Giuliani kept his promise because, shortly after his election, the city responded to citizens' concerns that the sex industry was deteriorating their neighborhoods. Giuliani authorized the Department of City Planning (DCP) and the CPC to conduct an analysis and publish a report on the impact of adult entertainment 82 See DELANY, supra note 17, at 103. Delany recalls a conversation with a resident of Times Square who gave his opinion of the Times Square renovation. The resident said, " 'Well, they cleaned it up. . . . But I think they got carried away. They took away lots of legitimate small places too. I mean the hot dog stands. The little stores. The rice and beans places. They did that for the money-believe me, not for their health. The real estate's all gone sky high. . . . Eventually it'll all work out-for the rich, anyway. But not for the average man.' " Id. 83 90 The DCP concluded that areas of New York City were negatively impacted by high concentrations of adult entertainment establishments. 91 In the realm of adult business regulation, negative secondary effects have been defined as "impacts on public health, safety, and welfare." 92 This impact is different from the primary effects that the expression has on viewers when they are watching nude dancing or looking at pornographic magazines. 93 Similar to other cities that had conducted quality of life studies, such secondary effects included "increased crime rates, depreciation of property values, deterioration of community character and the quality of urban life." 94 Additionally, the DCP found that the overall number of sex businesses had risen sharply over the previous ten years. 95 Based on these findings, the DCP recommended that the city restrict the locations of adult entertainment establishments.
96
Shortly thereafter, the New York City Council adopted a temporary, one-year moratorium on creating or expanding sex businesses until the DCP could develop permanent regulations. 97 Once the CPC reviewed the findings, the City Council removed the moratorium and adopted an amendment to the existing zoning regulation in 1995. 98 The amendment prohibited an adult business from extending or enlarging its existing facility and forbade any existing establishment in New York City from converting to an 89 See NYC Brief, supra note 13, at 6; New York City Department of City Planning, http://www.nyc.gov/html/dcp/html/about/plancom.shtml (last visited Oct. 11, 2005). The City Planning Commission is an arm of the Department of City Planning and is comprised of thirteen members, including the Chair and six members who are appointed by the Mayor. Id. The Commission is responsible for the conduct of planning relating to the orderly growth and development of the city and meets regularly to hold hearings and vote on applications concerning the use, development, and improvement of real property subject to city regulation. 90 99 In addition, the amendment separated adult entertainment establishments from other commercial businesses so that the city could restrict the location of adult uses.
100 It prohibited sex businesses from being in proximity to residential areas, places of worship, schools, and each other. 101 The resolution applied and continues to apply to any "adult establishment" that includes a "substantial portion" of sexually explicit activity.
102
By 2000, the number of adult establishments in Times Square had again been reduced, reflecting the recurring vacillation in the character of Times Square.
103 This area's unique sexual culture that "helps shape the very streets of New York City" has been used as a political tool time and again.
104 A once notorious, albeit garish, area that challenged societal restrictions on sexual freedoms, Times Square had been subjugated into a more acceptable, sterile form of expression.
II. LET THE POLITICAL SHOWDOWNS BEGIN
A. Controversy and Legal Interpretation of the 1995 Resolution
The AIDS epidemic and the resultant societal reaction in the mid-1980s marked the beginning of a political and social transformation in New York City and throughout the United States. During this time, Reagan-era economics and political conservatism on the macro level molded local politics. This shift from liberalism to social conservatism caused reactionary opposition among those 99 Ten's Cabaret, 768 N.Y.S.2d at 789. 100 Id. 101 Adult establishments are not permitted in various zoning districts, including residential districts and some commercial and manufacturing districts; they must be located at least 500 feet from a place of worship, school, or another adult establishment. N.Y., N.Y., ZONING RESOL. § § 32-01(b),(c), 42-01(b),(c) (1995). Only one adult establishment is permitted on a single zoning lot, and no adult establishment is permitted to exceed 10,000 square feet in floor area and cellar space. § § 32-01(d),(e), 42-01(d),(e). The resolution also includes special sign regulations for adult establishments. See § § 32-68, 42-55(d),(e). 102 The resolution defines an adult establishment as a commercial establishment where a "substantial portion" of the establishment includes an adult bookstore, adult eating or drinking establishment, adult theater, or other adult commercial establishment, or any combination thereof. § 12-10. Adult bookstores are defined as bookstores that have as a "substantial portion" of their stock-in-trade books, magazines, photographs, films, video cassettes, or other printed matter; or visual representations that are characterized by an emphasis upon the depiction or description of "specified sexual activities" or "specified anatomical areas." Id. Non-conforming adult establishments must terminate within one year of the effective date of resolution. § 52-77. 103 In a consolidated action brought by Stringfellow's of New York, Ltd. (now Ten's Cabaret, Inc.), a cabaret featuring topless dancers, the New York Court of Appeals held that the resolution met federal and state constitutional standards. 106 The court gave considerable deference to the municipal authorities in their task of maintaining the health, safety, and welfare of its citizens. 107 As an exercise of the state's police power, the court presumed, as it commonly does, that such zoning regulations are constitutional even if their necessity is "fairly debatable."
108 Although the court recognized that the zoning resolution implicated issues of freedom of expression, it was satisfied that the city's predominant purpose for adopting the regulation was not to restrict speech but rather to protect its citizens.
109 Even though the DCP report was inconclusive, the court read it "as a whole" to indicate that negative perceptions of adult businesses resulted in lower investment in the community and deteriorated the social and economic fabric of the surrounding area. 110 The court also deemed the resolution narrowly tailored since it targeted only the New York City residential areas that were most vulnerable to adverse impacts.
111
The plaintiffs to the Stringfellow's action also challenged the resolution's "substantial portion" language, arguing that it was "un- 113 defined "substantial portion" as any establishment that has at least 40% of its stock or floor area devoted to adult materials or adult uses. 114 The resolution was upheld 115 and the OPPN equation, now known as the "60/40 allocation," has governed since 1998.
116 Sex-oriented businesses began altering their stock and floor spaces so as not to fall within the "adult establishment" definition in the zoning law.
117 Some shop owners adapted by accumulating non-adult videos and books, showing both adult and nonadult movies, or having their dancers wear bikinis.
118 For example, the owner of Manhattan Video on West 39th Street built new shelving units to stock horror, war, and family-oriented movies.
119
Times Square's infamous Show World converted 75% of its stock into tourist-related products such as luggage, perfume, and souvenirs. 120 Meanwhile, Giuliani's task force had spent more than a year compiling files on sex shops and strip clubs so that, once the regulation passed judicial muster, establishments could be immediately closed down. 121 Of the businesses challenging the law, 107 asked the Second Circuit Court of Appeals for a delay in enforcement to give them time to appeal, which Giuliani criticized: "We've learned in the past that they try to exhaust every single opportunity to abuse our legal system . . . . [W]e'll be able to get rid of them."
122
In speeches about his quality-of-life improvements, the Mayor called the businesses "corrosive institutions" that destroy neighborhoods and discourage "legitimate businesses." Less than a year after the enforcement of the resolution, the City of New York brought claims against businesses that were supposedly in "sham compliance" with the resolution. 124 The trial and appellate courts defined this as facially or formalistically complying with the OPPN 60/40 ratio, but maintaining the "essential nature" of an adult establishment.
125 New York's Court of Appeals, however, interpreted the zoning regulation literally, refusing to inquire whether the non-adult material is profitable, stable, or continuously supplemented.
126 Proponents hailed the decision as a victory for the First Amendment, hoping it would discourage overzealous enforcement of the 1995 regulation.
127 Giuliani, on the other hand, admonished the court and vowed to continue vigorously enforcing the law to safeguard residences, schools, and places of worship from "the shadows cast by strip clubs and other sex-related businesses."
128
B. Another Mayor, Another Attack: The 2001 Amendments
Giuliani was replaced in 2001 by Mayor Michael R. Bloomberg, another city politician who, like his predecessor, promised to vigorously pursue quality-of-life issues.
129 Almost immediately, a new series of amendments to the OPPN were adopted. The new amendments removed the "substantial portion" language and defined an adult eating or drinking establishment as any business that has adult entertainment, regardless of the percentage. 130 Businesses challenged the new amendments on grounds similar to those asserted against the original 1995 amendments, namely because they unreasonably limited freedom of expression under the federal and state constitutions. 132 In a summary judgment motion, the plaintiffs argued, and the court agreed, that the City could not use the 1993 DCP report to support the new amendments because the report did not fairly support the City's rationale that 60/40 establishments cause negative secondary effects. 133 The plaintiff, Ten's Cabaret, also urged that the amendments were overly broad, causing the establishments financial hardship. 134 The city asserted that the amendments merely clarified the 1995 resolution, accurately expressed the legislative intent for enacting the law, and closed loopholes used by adult establishments. 135 Nonetheless, the trial court found that the city never researched the negative secondary impacts of 60/40 establishments, an interpretation of the law that did not even exist at the of its stock-in-trade of "printed or visual material" consists of "adult printed or visual material," defined as "printed or visual material" characterized by an emphasis upon the depiction or description of "specified sexual activities" or "specified anatomical areas"; (b) An adult eating or drinking establishment is an eating or drinking establishment which regularly features in any portion of such establishment any one or more of the following: (1) live performances which are characterized by an emphasis on "specified anatomical areas" or "specified sexual activities"; or (2) films, motion pictures, videocassettes, slides or other photographic reproductions which are characterized by an emphasis upon the depiction or description of "specified sexual activities" or "specified anatomical areas"; or (3) employees who, as part of their employment, regularly expose to patrons "specified anatomical areas"; and which is not 
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time the original regulation was adopted. 136 The trial court found that the 2001 amendments could not be valid unless a study determined that the 60/40 rule curbed negative secondary effects. 137 
III. IDENTIFYING PARAMETERS OF THE SECONDARY EFFECTS DOCTRINE: MORALITY AND GAPS
A. Morality Shakes Its Finger at Eroticism, Giving It Less Constitutional Protection than Other Forms of Speech
Protectionist notions of women and children serve as justification for the moral condemnation of the sex business. Churches and concerned citizens have long joined forces to protect their standards of decency by battling public sexuality. 138 Spawned by the explosion of Hollywood's motion picture industry, a purity movement in the mid-1930s through the 1950s worked hard to battle "filth."
139 The Legion of Decency, an organization propelled by the Catholic Church, rated movies primarily based on their sexual content and successfully encouraged many Catholics to boycott those movies it deemed to be immoral. 140 Similarly, organizations such as the National Organization for Decent Literature attacked print media. 141 In the 1950s, many large cities, including New York City, launched aggressive investigations and raids on distributors and retail outlets.
142 Purity campaigns portrayed sex as an uncontrollable and chaotic force that, if left unbridled, would seize upon children.
143
Organizations today rally against adult establishments using similar messages about protecting children. 144 The National Coali- 
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[Vol. 9:121 tion for the Protection of Children and Families is one such organization. The coalition stays abreast of legal developments concerning the zoning of "sexually oriented businesses" and disseminates this information to concerned citizens through church outreach, legal and public policy mobilization, victim assistance, and other strategic partnerships. 145 Another protectionist organization Community Defense Counsel prefers to ban sex-oriented businesses altogether, but it recognizes the legal parameters that it must work within. 146 The counsel suggests centering secondary-effects arguments on enhancing the general welfare, health, morals, and safety of citizens by combating crime related to sexually-oriented businesses.
Not only are reformists trying to save society from immorality, but they are also protecting women from themselves by shielding them from making foolish decisions.
147 By doing so, reformists and the government seek to be the saviors who rescue women from compromising situations. Such a justification is based on an assumption that women are forced into sex work, ignoring the possibility that a woman may autonomously choose to use her sexuality in exchange for compensation.
148 By suppressing sexual behavior, reformists hope to save society from immorality and the dangers that accompany it.
Because states are given the responsibility of fashioning local laws that protect the welfare and safety of their citizens, sex work has less First Amendment protection than other forms of communication. The proffered underlying concerns about strip clubs and porn shops are that they raise crime rates, lower property values, and deteriorate the quality of life. 149 to outweigh any benefits the sex businesses may offer, even considering the infringement upon individual liberties. 150 The First Amendment generally protects "freedom of speech," 151 which has been interpreted by the Supreme Court to be broader than mere verbal communications. 152 A form of expression falls under the protection of the First Amendment if it is made to convey a specific message and that expression would likely be understood within its context. 153 This does not mean, however, that all expression is afforded the same amount of protection. Although nude dancing and sex shops qualify as forms of expression within the meaning of the First Amendment, 154 the secondary effects doctrine distinguishes between speech that is harmful and that which is not. If a law regulates conduct considered "non-communicative" (content-neutral) rather than "expressive" (content-based), it circumvents the strict scrutiny generally used to analyze protected speech under the First Amendment. 155 These so-called secondary effects create a fiction, whereby a court may apply intermediate scrutiny to a law aiming to suppress the secondary effects of the speech and not the speech itself. 156 Regulating erotic speech differently than ordinary speech assumes that pornography, peep shows, and stripping is more akin to conduct than communication and therefore not necessarily subject to strict First Amendment protections. 157 Such a distinction assumes that the patron's sexual arousal is achieved regardless of whether there is visual stimulation or tactile means. In this context, the means of arousal are not communicative and the participants are neither agents nor objects of communication. 158 This
142
NEW YORK CITY LAW REVIEW [Vol. 9:121 simplification does not, however, acknowledge that eroticism must be processed in order to create a physical response.
159
Another justification for treating sexual communication differently has been that obscenity lacks social value. 160 More likely, it has the wrong social value. 161 By creating a tiered approach of morally approved and disapproved communications, courts continue to reinforce the dominant social hierarchy.
162 By doing so, sexual minorities and other persons on society's fringes have less constitutional protections than society at large.
B. Shaping the Secondary Effects Doctrine Requires Some Leaps of Faith
The secondary effects doctrine is well-traversed First Amendment territory. This doctrine springs from a 1976 plurality opinion footnote that differentiated between speech restrictions based on content and the secondary effects of the communication. 163 This distinction was later solidified, and some argue inappropriately expanded, in Renton v. Playtime Theatres 164 to content-neutral regulations such as zoning ordinances. 165 In Renton, the Court held that Posner aptly observes that '[t]he goal of the striptease-a goal to which the dancing is indispensable-is to enforce the association: to make plain that the performer is not removing her clothes [for other reasons]; to insinuate that she is removing them because she is preparing for, thinking about, and desiring sex . . . . The sequel is left to the viewer's imagination. This is the 'tease' in 'striptease.' " Id. (quoting Miller v. Civil City of South Bend, 904 F.2d 1081, 1091 (7th Cir. 1990)). 160 Roth, 354 U.S. at 485. "It has been well observed that [lewd and obscene] utterances are no essential part of any exposition of ideas, and are of such slight social value as a step to truth that any benefit that may be derived from them is clearly outweighed by the social interest in order and morality. . ." Id. (citing Chaplinsky v. New Hampshire, 315 U.S. 568, 571-72 (1942)). 161 Gey, supra note 159, at 1595. 162 Id. 
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an ordinance regulating speech is per se invalid unless it is contentneutral, in which case it is upheld if it serves a substantial government interest and leaves reasonable alternative avenues of communication.
166
Negative secondary effects qualify as a substantial government interest so long as they are not speculative or serve as pretext for creating the ordinance. 167 A city may rely on studies conducted in other areas to justify its regulation, resulting in a significant expansion of the doctrine. A city is not required to conduct a new and independent study assessing the secondary effects so long as it reasonably believes the evidence to be relevant. 168 Following Renton, the Court struggled with refining the purpose, nature, and scope of the secondary effects doctrine. 169 A sharply divided Court in City of Los Angeles v. Alameda Books, Inc. once again addressed the doctrine after the owners of an adult entertainment bookstore and video arcade challenged a Los Angeles ordinance.
170 Los Angeles had expanded its original zoning ordinance to prohibit more than one adult-use establishment per building.
171 It did not, however, provide a new study that ad- 166 Renton, 475 U.S. at 47. After holding public hearings and reviewing the experiences of Seattle and other cities, the City Council of Renton, Washington adopted a zoning resolution which applied to adult-use movie theatres. The plaintiff had purchased two theaters in Renton with the intention of exhibiting adult films and sought to overturn the resolution, which prohibited any "adult motion picture theater" from locating within 1,000 feet of any residential zone, single-or multiple-family dwelling, church, or park, and within one mile of any school. Id. at 43. It contained a clause explaining that such businesses "would have a severe impact upon surrounding businesses and residences." Id. at 44. The Supreme Court held that the ordinance did not substantially restrict First Amendment interests: Renton was not required to show specific adverse impact from the operation of adult theaters; it could rely on the experiences of other cities; and the restriction imposed by the ordinance was "content neutral" and necessary to prevent the secondary effects of such theaters. Id. at 46, 51-52. 167 Id. at 60. 168 Id. at 51. 169 See Andrew, supra note 16, at 1196. 170 City of Los Angeles v. Alameda Books, Inc., 535 U.S. 425 (2002). 171 Id. at 431. In Alameda Books, the Court discussed the history of a city-enacted ordinance which directs that " 'the distance between any two adult entertainment businesses shall be measured in a straight line . . . from the closest exterior structural wall of each business.' " Id. (quoting L.A., CAL., MUN. CODE § 12.70(D) (1978)).
Subsequent to enactment, the city realized that this method of calculating distances created a loophole permitting the concentration of multiple adult enterprises in a single structure. Concerned that allowing an adult-oriented department store to replace a strip of adult establishments could defeat the goal of the original ordinance, the city council amended § 12.70(C) by adding a prohibition on 'the establishment or maintenance of more than one adult entertainment business in the same building, structure or portion thereof.' Alameda Books, 535 U.S. at 431 (quoting L.A., CAL., MUN. CODE § 12.70(C) (1983)).
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[Vol. 9:121 dressed the secondary effects related to such a prohibition. Rather, Los Angeles relied on a previous study its police department had conducted, which indicated that Hollywood, compared to the citywide area, had the largest concentration of adult-use establishments and a rapidly growing crime rate. 172 The Supreme Court reversed both lower court decisions, finding that Los Angeles had met its evidentiary burden. 173 Although the Court cautioned against "shoddy" data or reasoning, it allowed for a chain of inferences to be drawn that linked crime with a concentration of establishments. 174 The Court stated that Los Angeles need not "prove that its theory [was] the only one that [could] plausibly explain the data."
175
The Alameda Books decision allowed for a virtually limitless expansion of the secondary effects doctrine. In the last few years, circuit courts throughout the country have expanded the application of the secondary effects doctrine beyond that originally set out by the Supreme Court.
176 Evidently regulations are "reasonably believed to be relevant" even if they are based on decade-old studies that document entirely different test cites. 177 Concerned citizens' testimony often influences a judge's opinion that sex business is bad for the community.
178 A regulation could be upheld based on another city's experience and studies-even if inconclusive-if it is supported by what a local politician considers wise and sensible for the community.
179
Recent expansion of the secondary effects doctrine gives courts license to rely on outdated studies conducted in dissimilar test sites and to give weight to biased and unreliable testimonial 172 Id. at 430. "In 1977 the city of Los Angeles conducted a comprehensive study of adult establishments and concluded that concentrations of adult businesses are associated with higher rates of prostitution, robbery, assaults, and thefts in surrounding communities." Id. 181 At a public hearing, concerned citizens spoke in favor of the ordinance while Sugar Daddy's presented evidence that it did not cause higher crime rates nor depress property values. Additionally, Sugar Daddy's offered a study published in a law journal that criticized the methodologies of secondary effects studies as empirically flawed. 182 Nonetheless, when interpreting the Supreme Court's most recent decisions, the SOB court found Sugar Daddy's's arguments unsound. 183 The court instead found it likely that this type of club violated "long-established standards of public decency" and therefore "will foster illegal activity such as drug use, prostitution, tax evasion, and fraud." 184 This decision has been called "particularly egregious" for relying on secondary effects such as tax evasion and fraud since they are not the type of crimes typically contributing to public health, safety, and welfare. 185 Decisions such as SOB reflect repugnance to sexual "deviance" to the point that almost any amount of evidence presented by a local municipality could withstand judicial muster. This is not universal, however: Some courts, uncomfortable imposing such liberal and unwarranted standards, refuse to give unyielding deference to legislators and instead apply a more exacting evidentiary standard.
C. Sometimes Moral Justification, Speculation, and Leaping Are Not Enough
The dissenting Justices in Renton did not believe that the city had shown it was "seriously and comprehensively addressing" the 180 SOB, 317 F.3d at 856; BENTON COUNTY MINN., DEMOGRAPHICS AND LOCATION INFO. (2002), http://www.co.benton.mn.us/about_us/demographics.htm. Benton County is a rural county located in Minnesota; the largest city has about 10,000 residents. Id.
181 SOB, 317 F.3d at 862. Benton County stated that its purpose was to "prohibit public indecency in order to deter criminal activity, to promote societal order and public health and to protect children." Id. It included findings that public indecency can increase disorderly conduct and sexual assault, expose children to an unhealthy and nurtureless environment, foster social disorder, and present health concerns. dancing, the secondary effects doctrine expands to include not only sexually explicit activities, but also those that express sexuality in less licentious ways. 206 Scrutinizing political motivations is a path that the Stringfellow's court mistakenly failed to take and one that the Ten's Cabaret trial and appellate courts did not adequately address, either.
IV. APPLICATION OF THE SECONDARY EFFECTS THEORY TO TEN'S CABARET A. Arguments Set Forth in Ten's Cabaret Hinge on Sufficiency of Evidence
On appeal, New York City asserted that a new secondary effects study was unnecessary. The city urged that current adult-use establishments need not be re-evaluated because they were exactly what the 1995 resolution intended to cover. 207 Renton reiterated that new secondary effects studies are not required if a city council reasonably relies on a relevant study conducted in another city. 208 The city argued that the court inaccurately applied the standard of review for the secondary effects analysis because municipalities are not required to conclusively prove a correlation between adult establishments and negative secondary effects. 209 The determination should be based on whether the City Council could have reasonably believed that the 60/40 adult-use establishments cause such effects-not whether they "in fact" did. 210 The city also argued that in Alameda Books Los Angeles faced a similar loophole situation that New York faces in enforcing its ordinance. 211 According to the city's brief, to prohibit multiple adultuse establishments in a single structure, Los Angeles amended the original ordinance but did not conduct a new secondary effects study. 212 the report did not "fairly support" the city's rationale for enacting the ordinance since it did not show a secondary effects correlation in 1993-much less the current day. 223 The ordinance at issue in Alameda Books sought to resolve a continued "clustering" problem that existed when Los Angeles enacted the amendments. Unlike Alameda Books, Ten's Cabaret, along with other sex-oriented establishments in New York City, were different in character than they were in 1993. 224 Moreover, the court had already stated that the City could not rely on studies from other localities because 60/ 40 clubs were a legal interpretation unique to New York City. 225 Absent "judicial rubber-stamping," the plaintiff's attorney was not concerned that the city could produce a forthcoming secondary effects study in support of the 2001 amendments.
226
Despite the initial ruling and without a new secondary effects study, the New York Appellate Division reversed the trial court's summary judgment ruling, agreeing with the city that the 2001 amendments were not contrary to Alameda Books; the essential nature of the 60/40 establishments remains unchanged; and the plaintiffs did not cast doubt on the city's rationale or factual findings. 227 In making this determination, the court accepted the city's assertion that the amendments merely clarified the intent of the original 1995 ordinance and found that there was a rational relationship between the means and ends of the legislation. 228 The court found that the City Council's predominant focus when writing the original ordinance-and again when drafting the amendments-consistently targeted sexually explicit materials and topless or nude women. 229 Because the "essential nature" of Ten's Cabaret and other sexually oriented businesses has remained unchanged, the court did not accept assertions that the amendments unconstitutionally infringed on First Amendment right of freedom of expression.
230
The plaintiffs set forth substantial evidence which seemed to undermine the secondary effects theory put forth by the city. The court gave more weight to the city's experts, however, finding that 223 Id. 224 228 See id. at 367-68. 229 Id. at 368. 230 Id.
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NEW YORK CITY LAW REVIEW [Vol. 9:121 removal of the "substantial portion" language in the original ordinance merely clarified which establishments were devoted to adult entertainment. 231 In particular, the court relied on affidavits by counsel for DCP stating that the 60/40 delineation is a faulty legal interpretation not contemplated by the drafters of the original ordinance. 232 Counsel cited the 1994 DCP Report as support for the conclusion that the amendments clarified and strengthened the 1995 ordinance. 233 In support of their motion, the plaintiffs provided an affidavit from a professor of urban planning and public affairs at Columbia University who criticized the amendments as a departure from sound zoning principles. 234 The professor stated that the amendments impermissibly micro-managed sex businesses by converting land use into inventory control and concluded that he could not find a statistically significant relationship between 60/40 establishments and adverse impacts on property. 235 The plaintiffs also presented an affidavit from a criminologist who had written extensively on the subject of adult uses. 236 The criminologist found that fewer violent offenses were reported in areas where 60/40 establishments were prevalent in Manhattan than in areas without adult businesses. 237 Additionally, he observed no correlation between the concentration of 60/40 establishments and an increased rate of violent felonies or arrests for prostitution.
238
Although the Appellate Division favored the city's evidence over the plaintiffs', there is an important distinction between the affidavits. Both of the city's experts were employees of the DCP, the city-funded agency that conducted the 1993 secondary effects study. The plaintiffs' experts, on the other hand, were members of the scientific and academic community and were therefore presumably less biased than persons in a working relationship with the party for whom they were vouching. When reviewing the affidavits from these individuals, the court should have considered the witnesses' relationship to the respective parties and accorded less 231 Id. at 362. 232 See id. at 365. 233 Id. 234 Id. at 364. 235 Id. 236 Id. at 364-65. 237 Id. 238 Id. This evidence was criticized by a Director within the DCP as being too restrictive because the criminologist only analyzed prostitution arrests "in the immediate vicinity" of the 60/40 establishments. Id. 
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weight to those persons who had more of an interest in the outcome of the case. In analyzing the above-mentioned evidence, the appellate court was somewhat contradictory. It discussed the admonition set forth by Justice Kennedy in the Alameda Books concurrence, but it found that the plaintiffs had not discredited the city's rationale for adopting the amendments. The court quoted Kennedy's cautionary caveat: "It is no trick to reduce secondary effects by reducing speech or its audience; but a city may not attack secondary effects indirectly by attacking speech."
239 Despite this controlling language, the court willingly accepted anecdotal evidence, reported experience, and the inconclusive DCP report. 240 To support its decision, the court unsurprisingly cited City of Erie v. Pap's A.M., one of the more conservative Supreme Court decisions concerning adult use establishments. 241 The court also relied on Ben's Bar v. Village of Somerset, 242 a recent Seventh Circuit case that cited Justice Scalia's endorsement of the government's power to foster good morals.
The plaintiffs are currently appealing the ruling that granted summary judgment in favor of the city. Considering the long history of New York City's thriving sex business as well as the decadelong effort to regulate adult-use establishments more heavily, it is difficult to predict how the Court of Appeals will rule. While the Court of Appeals upheld the original zoning ordinance, it later ruled in favor of sex businesses by refusing to consider the profitability of their inventory for purposes of complying with the 60/40 rule. 243 The court construed the language of the ordinance literally, thus favoring property owners over the municipality. 244 In doing so, the court seemed to send the message that although it is willing to defer health and safety priorities to local politicians and agencies, there are limits to the amount of deference it could af- 239 Id. at 370. 240 Id. at 367. " 'In the proper context, anecdotal evidence and reported evidence can be as telling as statistical data and can serve as a legitimate basis for finding negative secondary effects.' " Id. (quoting Stringfellow's, 694 N.E.2d at 417). 241 Id. at 368 (citing City of Erie, 529 U.S. at 296). 242 Id. at 370 (citing Ben's Bar v. Vill. of Somerset, 316 F.3d 702 (7th Cir. 2003)). The court also footnotes Scalia's concurring opinion in Alameda Books: "As I have said elsewhere, however, in a case such as this our First Amendment traditions make 'secondary effects' analysis quite unnecessary. The Constitution does not prevent those communities that wish to do so from regulating, or indeed entirely suppressing, the business of pandering sex." Id. (quoting Alameda Books, 535 U.S. at 443-44 n.6).
243 Les Hommes, 724 N.E.2d at 369. 244 Id. at 370.
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NEW YORK CITY LAW REVIEW [Vol. 9:121 ford. Additionally, the Court of Appeals may consider that many sex businesses relied on the court's interpretation of the 60/40 rule and made significant expenditures to comply. On a whole, it seems more likely than not that the Court of Appeals will once again rule in favor of sex businesses. When it reviews Ten's Cabaret, in addition to applying appropriate evidentiary thresholds, the Court of Appeals should inquire into the motivations and possible pretext for the 2001 enactments.
B. Defective Report Used by the City of New York is Outdated and Uses Dissimilar Test Sites
The controversial 1993 DCP Report cannot be considered an accurate indicator of whether sex businesses cause negative secondary effects in New York City because it examined dissimilar test sites. The report used a two-tiered approach, combining data from studies done around New York City with information from other jurisdictions. 245 It summarized the findings of nine cities throughout the United States and concluded that adult-use establishments contributed to negative secondary effects, including increased crime rates and decreased property values. 246 For example, Manatee County, Florida, a rural area known for being one of the state's top ten watermelon producers, was one of the test sites. 247 While the Stringfellow's court acknowledged that these sites are significantly different from New York City, it still accepted the City Planning Commission's argument that the studies are relevant to various neighborhoods. 248 These cities were used as benchmarks for measuring secondary effects in New York City even though none of them even remotely mirror New York City's diverse makeup and its densely packed population of eight million people.
